


Baltimore, Md., Nwaach . 3ot 1sse.

Hon. George William Browh,

Chief Judge of the Supreme Bench of Baltimore City.

It is our painful duty, as counsel directed so to do by the
Bar Association of Baltimore City, to inform the Supreme Bench that
Joseph P. Merryman, one of its Attorneys, has been guilty of con=
duct Justifying-and requiring an application to have his name
stricken from the roll. The faets upon which this application is
founded are as follows !

(1) On September 21st, A.D. 1880, one Charles D. Hiss, the Com=
plainant in a suit then ‘depending in the Circuit Court of this
City, signed an agreement in these words 3 *1 agree to employ
John Carson and Joseph P. Merryman as solicitors in the above en-
titled causes, and to pay them (50)fifty per cente of the amount
they may recover in prosecuting my claim against the saidvPefend=
antse.”

After a Deeree in favor of the Complainant had been obtained
in the cause, Mr Merryman, in whose custody the paper had remained,
erased the words “John Carson and” and substituted *him® and 'hef
for “them” and “they” therein, this alteration being made without
the knowledge or consent of the said Hiss, and when Mr Merryman
could not fail to know that, if Hiss' consent to the change had

been asked, it would have been refused.

(2) Immediately after the decision of the same cause in favor of
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the said Hiss, Mr Merryman requested his client to permit him to

enter the deecree in part either to his own (Mr Merrymaqulgﬁe or

else to that of a Mr Ahern when Hiss positively and emphatically
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refused to do ei%her. Notwithstand ing this refusal, Mr Merryman,
having had no further eommunication with Hiss, on March 13th, 1884,
some time after this conversation signed and filed, as Hiss' So~
licitor, an order to enter the decree in the cause to0 his own use
to the extent of one half, subject to certain deductionse.

The cirecumstances under whieh the contract was altered and
the order filed are very fully set forth in two opinions filed in
the cause by Honorable William A. Fisher before whom both maiters
were judieially investigated, the one on April 23rd, the other on
June 7th, A. D. 1884, to which we beg leave to refer the Supreme
Bench, expressing the full concurrence of the Bar Association in
his finding that “the act itself” of the alteration *partieularly
in view of the faet that Mr Merryman is a lawyer and of the confi-
dential relation of Counsel and Client existing between the parties
was necessarily in itself a violation of good faith®”, and the
further eonvietion of the Association that the entry of the deeree
to Mr. Merryman's own use in defiance of the positive refusal of
his e¢lient to permit it, constituted an equally clear violation
of his professional duty.
(3) We enelose herewith a ecommunication addressed on June 6th last
past to the then President of the Association by one Charles W.
Hamill. - The matters referred to in it, were carefully investi-
gated by a sub~committee of the Committee on Grievances of the
Association to whieh it was referred by the President and found to
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warrant immediate action by the Association, and no explaﬁétion
of Mr Merryman's connection with the case was made to the Commit-
tee or the Association, which was satisfactory to either. We are,
therefore, instructed by the Association to submit the further
charges, (A) that Mr Merryman for the purpose of collecting a
bill of exchange -Bote, whereof he had reason to know that the con-
sideration was g¢ontra bonos mores, brought suit thereon in the
name of the said Charles W. Hamill, who had, to his knowledge,
paid no value for the same ; and (B) that he did so without the
knowledge or authority of the person whose name was s0 uSed.

We deem proper, in conelusion, to explain the long interval
of time which has elapsed between the aets which fqrm the basis
of these charges and this formal presentation of them.

The conduct of Mr Merryman in connection with the case of
Hiss vs. Hiss et al. was investigated by the then Committee on
Grievances of the Association soon after it occecurred, but no re-
port was then made bececause Mr Merryman having taken appeals from
the orders of Judge Fisher, based upon his above mentioned finding
of facts, it was considered but just to him and respectful to the
Court of Appeals to await its decision thereon. For various
causes sufficiently appearing upon the face of the papers on file
in the said cause, this was delayed until January 13th last past,
when the Order of the Court of Appeals dismissing these appeals
because of Mr Merryman's failure to transmit the record within the
time limited by its rules was received by and filed in the Cir=
cuit Court. In the meantime the report of the Committee on Griev-

ances in relation to the case of Hamill vs. Presstman had been
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discussed at two special meetings held on the 16th and 2?ré days

of September respectively, and re=committed to that Committee to
be reported back after the determination of the same appeals.

At the first stated meeting of the Association thereafter, on
March 1lst, the Committee reported as to both matters, and the Asso=-
ciation directed the Executive Committee to institute proper pro=
ceedings to have the name of Joseph P. Merryman stricken from the
roll of Attorneys of the Supreme Bench of this City.

The action of the Executive Committee in pursuance of this
resolution appears from two letters from its Secretary herewith
enclosed.

We therefore, respectfully ask that a rule be laid, F&Quiring
Joseph P. Merryman'to show cause within such time as to the
Supreme Bench may seem proper, why his name should not be stricken
from the roll of Attorneys,

and remain,

very respectfully,
65724140&44;7 /2522,4z/p17144x/4ﬁ/(i&&“‘

Llatdbs { (Fnasinid
bounsel for the Pan Afecialioneo] Ballmaorc bity
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JOSEPH P. MERRYMAN, )
CLAIMANT, IN THE

ot of Appeals of Naryland,

CHARLES D. HISS.

¢
JOSEPH P. MERRYMAN OctoBER TERM, 1885.

vS.

CHARLES D. HISS axp | GENERAL DockEer, Nos. 19, 20
JOHN AHERN.

O

SUPPLEMENTAL BRIEF FOR APPELLANT.

It may be further proper to suggest that under the con-
tract of employment of Carson and Merryman, their re-
lation was that of partners, with the resuitant agency and
right of survivorship arising from that relation. That
such being the case the alteration of the contract was al-
together immaterial, as it was the right of Mr. Merry-
man, as surviving partner, to collect the one-half and to
distribute the portion to which Mr. Carson’s estate might
be entitled, under the contract, either to his representa-
tives or assigns. This is all he could possibly do, or ever
attempted to do, under the altered contract; so that his
legal rights, as well as the position of Mr. Hiss, were pre-
cisely the same after as before the alteration, and the
alteration was altogether immaterial. The contract (page

© 29) reads as follows: ¢TI agree to employ John Carson




and Joseph P. Merrywman, as solicitors in the above-
entitled causes, and to jpay them fifty per cent. of the

amount they may reco¥er in prosecuting my claim

against the said defendants.”

CaarpLes D. Hiss.
September 20, 1880.

As between them and Hiss, this was a simple contract
of employment; but as between themselves it was an
agreement for mutual labor, mutnal responsibility (page
12, ans. 6th) and mutual compensation. They were to
share in the profits or losses of the undertaking. Suppose
that one had done all or nearly all the work and the
other none or scarcely any, could Mr. Hiss, in the event
of success, have refused to pay the whole of the contract
price on the ground that only one had done the work?
Is it not clear that he would have had to pay all? And
the question of what either of them would receive was
a maftter entirely between them, to be determined by
their partnership interests in the profits of the under-
taking. If they did not succeed, both lost; if they did,
both gained - their respective shares of the gain to be
determined by the relation between them - entirely out-
side of Mr. Hiss. If Mr. Hiss had paid the whole of the
fifty per cent. to either one of them, he would have been
entirely relieved from all obligation to the other, as the
contract did not presecribe any particular part to be paid
to either. Upon a suit against him by either for the
whole, he could not have set up as a defence that he was
only entitled to a part. If this be so, the death of one of
the parties not only did not destroy the right ot the
other to receive the whole from Hiss, but made him, as
surviving partner, the only person legally entitled to re-
ceive it. Nor, it is respectfully suggested, could Merry-
man’s rights in that regard be in any way altered by the
receipt (page 24) signed by John Carson, Jr. Mr. Carson
had no legal right, as between him and Merryman, to ex-
ecute snch a release or receipt to Hiss, so as to enable Hiss

€5,



3. 4

to get the benefit of Merryman’s services for less than
the contract called for, and, at the same time, to put upon
him the entire burden and respdiisibility of performing
the contract. Nothing could be done without Merryman’s
assent to vary either his or Carson’s relations to and
rights under the contract, and this was subsequently
recognized by Hiss when Ahern was substituted in Car-
son’s place with Merryman’s assent. (Pages 26, 44, 46.)

HENRY C. KENNARD,
Attorney jfor Appellee.
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